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AJIBOKATCKAS TAHUHA: IIOHSTHUE, COAEPKXAHME, ITPOBJIEMbI IIPABOBOM SAIIUTHI
B.B. bopuuesckast
Honecckuii cocyoapcmeennulii ynugepcumem, Valentina_Bor@mail.ru

Be3omacHOCTh, MO HallleMy MHEHHUIO, CICIyeT 00CCIeunBaTh KaXIOMY, KTO PEaJbHO IMOJBEPracTcs MPOTHUBO-
MPaBHOMY BO3JEHCTBHUIO, TeM O0Jiee B CBS3U C MPOU3BOJICTBOM IO YTOJIOBHOMY JIEITy.

B macrosimee Bpemsi HHTEpecH obecrieueHHsS MH(POPMAIMOHHONH 0e30IacHOCTH 3a4acTyi0 BBICTYIAIOT CBOETO
poia IPUKPHITHEM JUIS COBEPIICHUS NEHCTBHUI, B CEpPhe3HON CTEIICHN OTPAHWYHMBAIONINX MIPaBa TPaKIaH U OpraHU-
3anuit B ”HPOPMALIMOHHON cepe. AMOPHHOCTh MOHATHS HHPOPMAIIMOHHON 0€30MaCHOCTH, OTCYTCTBHE KOHKPET-
HBIX TIpaB M 00A3aHHOCTEH, TPaHUI] UX peaNn3alldi, OTBETCTBEHHOCTH 3a HAPYIICHHUS MpaB B WH(POPMALMOHHON
cdepe co3MaI0T YCIOBUS sl IIPOU3BOJIA YACTHBIX JIUI] M OTJICIFHBIX TOCY/IapCTBEHHBIX YHHOBHIKOB B TAHHOH ce-
pe OOIIECTBEHHBIX OTHOIICHUN. DTO CO3[aeT Yyrpo3y IpaBaM M 3aKOHHBIM HHTEpPECaM JIMYHOCTH, OOIIECTBA, rOCy-
JapCTBa B MH(POPMALMOHHOM cdepe, a, ClIeI0BaTeIbHO, YTPO3y HHPOPMAIIMOHHOM 6e30MacHOCTH:

Ocoboe BHUMaHHE JaHHOW MPOOIEMbI 3aCTy>KHBACT HECAHKIIMOHUPOBAHHBIN JOCTYI K WHGOPMAIIHH, 3alHIIa-
€MOU B peKUME TallHbI.

Kondunenunansuas nabpopmanysi, 1o yoexkJeHNIo Takux uccienoBareneit kak Jlykamosa AWM. u Myxuna I".H.,
— 3TO HamboIlee MUPOKOe IO 00BEMY MOHATHE CPEAH WHBIX MOHATHHA HH(OpMAINH, TCHCTBYIOMUX B cepe 3aKphI-
THIX MHQOPMAITMOHHBIX pecypcoB. OHO OOBEIMHSACT pa3IUYHbIC KaTETOPUHU CBEISHHIA, B TOM UHCIE KaCAFOIIUXCS
TaHBI JTMYHOHN XU3HU TPaKIaH, TaifHBI TOJIOCOBaHU, IPOPECCHOHANIBLHON TalHBI, (BpaueOHOM, CIICICTBCHHOM, aJl-
BOKAaTCKOH, HOTapHaJIbHOM H 1p.), TAWHBI KOPPECIIOHICHIINH, TeIe()OHHBIX M HHBIX COOOIICHUH, KOMMEPYECKOH 1
0aHKOBCKOM TaifHbI, TOCYIapCTBCHHBIX CEKPETOB, TalHEI HcmoBenu u Ap. [1.c.6].

3a HapylIeHUE PEXMMOB TaiH MPeIyCMaTPUBACTCS PA3IMIHAS 110 XapaKTepy M CTETICHU TSHKECTH IOpHUIMIecKas
OTBETCTBEHHOCTh. AHAJIU3 JICWCTBYIONIET0 3aKOHOJATeNbcTBa Pecny0iuku. benapych nokaspiBaeT, 4To JHIIb OT-
JIeNbHBIE BUIBI TalH (YCHIHOBJIEHUS (yAOUepeHus), TMUHAs WIN ceMeiHas TaiiHa, BpadeOHas TaliHa, TaifHa Tepe-
MUCKH, TeJIC()OHHBIX MEPETOBOPOB, Tejaerpad)HbIX MM MHBIX COOOIICHHH, KOMMEpYECKas TallHa, rOCyIapCTBEHHAS
TaifHa, ClTy>)keOHasi TaliHa) MOYYHJIN CIEIUAIBHYIO YTOJIOBHO—TIPABOBYIO. 3aIUTY, YTO CBUETENLCTBYET 00 0c000i
BaXHOCTU 00ECTIEUEeHUsI COXPAHHOCTH COOTBETCTBYIOIEH HH(OPMAIIIH.

B nocneanHue ro/1bl, HAOII0AaeTCs 3aMETHOE 000CTPEeHHE TIPOOIIEMBI, IPOTHBOTIPABHOTO BMEIIIATESILCTBA B 3/IBO-
KaTCKYIO JEATENFHOCTh CO CTOPOHBI JIOJDKHOCTHBIX JIHII IIPABOOXPAHUTEIBHBIX OPTaHOB, CTPEMSIIUXCS MOTYIHThH
JOCTYTI K MH(OpMaIiu aIBoKaTa, YT0 HEHTPaIU3yeT ero BO3MOXKHOCTH, B HaCTHOCTH, B YTOJIOBHOM IIpOIECCe.

B rnase 3 IIpaBun npodeccnoHaIbHOM STHKH afBOKATa, YTBEPKISHHBIX MOCTAaHOBICHHEM MUHHCTEPCTBA FOC-
tuimn Pecrryonmku bemapycs ot 27.06.2001 N 15 (manee — [IpaBmma) Gomnee HeTalbHO H3IIOKEHO COACpKaHUE ajl-
BOKaTCKOM TalHBI.

B cootBerctBuu ¢ [IpaBrunaMu anBokaTcKasi TAallHa BKIFOYAET B ceO:

o (hakT oOpamieHus B IOPUINIECKYIO-KOHCYIBTAIMIO 32 TIOMOIIBIO, TIPH KOTOPOH aJIBOKAT JOJHKEH 00ECIIeIUTh
KITMEHTY BO3MOYXKHOCTh KOHCYJIbTAIIUA HACTHHE;

® CBEJICHUS O COJIeP KaHUH, XapaKTepe, MOTHBAaX OOpaIieHus;

® CBEJICHUS O COep KaHUm Oece;

e cBeIeHUS 00 M3yYEHHBIX M COCTABIEHHBIX JOKYMEHTAaX M MHYI0 MH(OPMAIHIO, KaCAIONUIyI0CS OKa3aHUS IOpH-
JIM4EeCKON MOMOLIH;

® CBEJICHUS O JUYHOM KU3HU KITUEHTA.

AJBOKaTCKasi TalHA SBJISIETCS HEOOXOIMMEIM YCIIOBHEM CYIICCTBOBAHUS aJIBOKATYPHI, a TAKXKE MPOIeCcCyaTbHON
rapaHTHed TOJHOTHI, OOBEKTHBHOCTH W COCTA3aTEIBHOCTH CyHonpom3BoacTBa. CoOMIOmas aJBOKATCKYIO TaiHY,
aJIBOKAT JIOJDKEH COXPaHSTh CBEACHUS, OTKPHITHIE €My €ro KIIMEHTOM, B TailHe OT CTOPOHBI OOBHMHEHWs. M3 BbImIe
M3TI0’)KEHHOTO MOYKHO CKa3aTh, YTO aJIBOKATCKasl TailHa — 3TO COBOKYITHOCTh CBEICHHM, KOTOPbIE COOOIIEHBI aBO-
KaTy B CHIIy €Tr0 MPO(QEeCCHOHATBHON JEeITeTbHOCTH U pasriamieHue KOTOPHIX MPOTUBOPEYUT MHTEpPECAM JUIA, UX
coobmmBIero. Takum 06pa3zom, UCXOMIS U3 ONMPEAETICHUs, aIBOKATCKAs TaiiHA SIBISIETCS Pa3HOBUIHOCTHIO Tpodec-
CHOHAJILHOM TaifHbBI, KOTOpas 00s3aHa 00ECTICUNTh BO3MOKHOCTh KOH(PHUACHIINAIHLHOTO OOIICHHS aBOKaTa CO CBO-
UM KITHCHTOM.

[To MoeMy MHEHHIO, alBOKaT MOXKET OKa3bIBaTh NMPO(ECCHOHATBHYIO PE3yIbTaTHBHYIO OMOIIL CBOEMY IOBE-
PHUTEIIO TOJNBKO B CIIyYac JOCTIHIKEHHS MOJHOTO B3aMMOIIOHUMAHHS MEKIY HUMHU. J[OBEpHUTENh TOMKEH OBITH yBe-
PEH B TOM, YTO OOCY>KJCHHBIC BOIPOCH! U MPEIOCTABICHHBIC 3alIUTHUKY CBEJCHHS OCTAHYTCS KOH(MUICHIINAIBHbI-
MU 0e3 Kakux—1ubo TpeboBaHuii U ycimoBuidl. Takum 00pa3oM, aJBOKaTCKas TallHAa 3aKJFOYacT B ce0e¢ HE TOJNBKO
IOPUIUYCCKUI, HO M 3TUYCCKUN ACTICKT aJ{BOKATCKOM NEATCNFHOCTH. MOXKHO CKa3aTh, YTO COOJIOJCHUC aJlBOKAT-
CKOM TalfHbI TAKXKE SBJISICTCS YACTBIO MPOGECCHOHATBHOMN STHKHU aJIBOKATA.
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Yro e KacaeTcsi MOMEHTA MOSIBICHUS aJIBOKATCKON TalHBI, TO €TO MPHUHITO CYNTATh MOMEHT OOpaIlieHus K aj-
BOKATY 3a IOPHINYECKOH MOMOIIBIO.

B cootBercTBuu 3akoHoM "O0 agBOKaType M aJBOKATCKON NesTeapbHOCTH B Pecryommke bemapycs" (nanee — 3a-
KOH), ITPEAMETOM aJBOKATCKOI TafHBI ABISIOTCS CBEICHHUS O BOIIPOCAX, 10 KOTOPBIM KIMEHT 00paTHIICs 3a FOPUIH-
YECKOW TOMOIIBIO, CYyTh KOHCYJIBTAINi, Pa3bsCHEHHUH, CIPABOK, IOMYIEHHBIX KIMEHTOM OT a/IBOKATa, CBEJCHUS O
JIWYHON JKMU3HH KIMEHTa, HH()OpMAanus, TTOJIydeHHas OT KIHEHTa, 00 00CTOSATENbCTBAX COBEPLICHUS MPECTYMICHUS
M0 YrOJIOBHOMY JIeJly, 10 KOTOPOMY a/IBOKAaT OCYIIECTBJISUI 3aIIUTYy IpaB, cBOOOJ M MHTEPECOB KIMEHTA, a TaKXe
CBEJICHUS, COCTABIISIOINE KOMMEPUECKYIO TallHy KIMeHTa (JaHHBIN 3aKOH BCTYNUT B CUITy Yepe3 TpU Mecdla Iocie
ero o(UIMaIbHOrO OYOJIMKOBAHUS).

Kpome Toro, B COOTBETCTBHM C JaHHBIM 3aKOHOM 3alpeIlaroTcsi BMEUIATELCTBO B NPO(ECCHOHAIBHYIO aes-
TENILHOCTh aJ{BOKATa, OCYIIECTBISIEMYIO B COOTBETCTBHHU C 3aKOHOJATENILCTBOM, JIHOO MPEMSTCTBOBAHUE ITOH JAes-
TEJNILHOCTU KaKUM OBl TO HU OBUIO 00pa3oM, a Takke TpeOOBaHUE OT aJBOKaTa COOOICHHS KaKMX—IU0O CBEICHUH,
COCTaBJIAIONINX 3IBOKATCKYIO TalHY, 100 TpeOOBaHHUE TAKMX CBEJCHUH OT CTa)KEPOB M IIOMOIIHIKOB a/[BOKATA.

WHudopmanns, cocTaBisomas agBoKaTCKyI0 TalfHy, HE MOXKET OBITh MOJTydeHa OT a/BOKATa, a TAKXKE CTaKEPOB
¥ TIOMOIIIHUKOB a/[BOKATa M HCIIOJIb30BaHA B KAYECTBE JIOKA3aTEIbCTB B YTOJIOBHOM, I'PAKAAHCKOM, XO35HCTBEHHOM
Y aIMUHHUCTPATHBHOM IIPOIIECCAX.

JlaHHBIE MHMIA TaKXKE HE MOTYT OBITH JONPOIIEHHI B KaUecTBE CBHUAETENEH 00 00CTOATENHCTBAX, COCTABIISIOMINX
a/IBOKAaTCKYIO TaifHy, a TOCYAapCTBCHHBIC OPTaHbl M MHBIE OPTaHU3AIMH HE BIpaBe HCTPEOOBATh, M3BIMATh U MHBIM
o0pa3oM moiy4yaTh y aJBoKara, CTakepa W IOMOIIHHMKA aJBOKaTa MH()OPMALKIO, COCTABISIONIYIO aJBOKATCKYIO
TaliHYy.

3ampenaoTcs NpeIsITCTBOBAHNE aJJBOKATy B IPEAOCTABICHUN BCTPEY HAaCAMHE C €ro HOA3AIIUTHBIM B YCIOBH-
aX, oGecnqu/IBanumx KOHq)I/I[[eHHI/IaHI)HOCTL TaKUX BCTPCY, a TaKKE€ OIrpaHUYCHUC UX KOJINYECCTBA U MPOIOJIKHU-
TENILHOCTH. 3aKOH COJIEPKUT HE TOJIBKO 3alpeT Ha BMELIAaTeIbCTBO B Npo(decCHOHAbHYIO AESTEIbHOCTh a/IBOKATa,
TpebOOBaHME OT HETO COOOIIEHNS KAKNX—INOO0 CBEACHHH, COCTABIISIOMNX MPEAMET aBOKAaTCKOH TallHBI, HO M TaKKe
3arpeT Ha TpeOOBaHME MOJOOHBIX CBEICHUH OT JOJDKHOCTHBIX JIMIl U TEXHHYECKHX PAOOTHHKOB OPTraHOB a/IBOKAT-
CKOT'O CaMOYIIPaBJICHUS U aJBOKATCKUX OObEANHEHHUI.

OnHaKko Ha NMPAKTHUKE MOXKET BO3HUKHYTh CUTYAIWs, IPY KOTOPOI! JUIs ONMyYCeHNS TEX WM WHBIX CBEJICHMH, Ka-
carommxcs MpodeccHOHAIBHON NIESITeNbHOCTH a/BOKATa, HE Hapymias HpolecCyalbHOE 3aKOHOJATENbCTBO, OPTaH,
BEIYIMH YTOJIOBHBIN MPOIECC, MOXET 3alPOCHTh N3 IOPUINYECKON KOHCYJIBTALMH HHTEPECYIONINE €T0 CBEICHUS.
T.e. 3anpeT Ha JaHHbIE NEHCTBUS 3aKOHOM HE IIPELYCMOTPEH.

Hopwms! 3akoHa, garoliye aJfBoKaTy HMMYHHUTET, CIIy>KaT TOMY, 4TOOBI KKl I'pa)XTaHUH MOT B CiIy4ae HeoO-
XOJMMOCTH TIOIYYHUTh KBAJIHU(HUIIMPOBAHHYIO IOMOIE, U MpaBa aJBOKaTa 3alIUIAIOTCS 3aKOHOM MMEHHO C TeM,
9TOOBI OH MOT 3aIlMIIATh IpaBa Apyrux. [10saToMy Kak BEI30B/@/IBOKaTa Ul AOIPOCA IO AETy, KOTOPEIM OH 3aHUMa-
eTcs, Tak ¥ UCTpeOOoBaHME MaTepUaNIOB Jena (IIPOM3BOACTB) M3 IOPHANYECKON KOHCYJIBTAllUU SIBISIOTCS IPyOBIM
HapyIIeHUEM €ro Mpas.

Onnako BMecTe ¢ TeM, IyHKToM 19 TIpaBui mpeaycMoTpeHsl CUTYyaliy, KOT/1a aIBOKaT MOXKET PACKPhITh J0Be-
PEHHYIO KIIMEHTOM HH(POPMAIHIO B 00BEME, KOTOPBIH OH CUNTAaeT 00OCHOBAaHHO HEOOXOANMBIM, @ UMEHHO:

® B Cllydae COIJIacHs Ha-9TO CaMOro KIIMEHTA, €CIIM PACKPBITHE TaKOW MH(GOPMAIMK HEOOXOAUMO Ul OKa3aHUs
IOPUANIECKON TTOMOIIH;

® U1 00OCHOBAHUS TIO3MIMH aJBOKAaTa TPH PELICHUH CIOpa MEXIy HUM M KIMEHTOM JHOO0 a1t 000CHOBaHMUS
JIMIHOU 3alIMdTHI TIO ACTTY, B036y)KI[eHHOMy IMPOTUB HETO U OCHOBAHHOMY Ha I[eﬁCTBHHX, B KOTOPLIX ITPpUHUMAJT y4da-
CTHE KIIHCHT;

® B.CIIyJae MPOBEACHUS KOHCYJIbTAIINN ¢ IPYTHMHU aJBOKAaTaMH, €CIIM KIIMEHT He BO3paKaeT MPOTUB TAKUX KOH-
CyJIbTAIHIA.

Ho ecth u eme ogHa cTOpoHA MPOOIEMBI, 3TO KacaeTcsl XapakTepa CBEACHHWH, COCTABIAIONINE aIBOKATCKYIO
TaﬁHy. I/IHOF,Ha BO3HUKAIOT CJIydau, IPHU KOTOPBIX BO3HUKACT HeO6XOJII/IMOCTB HE COXpaHCHUA, a pasTJIallCHUA JaH-
HBIX CBE/ICHHH, @ HMEHHO, KOT/Ia a/IBOKATy B IPOIecce OOLIEHHUsI CO CBOMM IOJ3AIIUTHBIM CTAHOBHUTCS M3BECTHO O
TOTOBSILEMCS IPECTYIUICHHH.

Taxum 0Opa3om, rpezacTaBisieTcs 000CHOBaHHBIM OTPAHWYHTH 3alUTy aJBOKATCKOW TallHBI IPH OKa3aHWH IOpHU-
JIMYECKOM TOMOIIN TI0 OTJENIFHOM KaTeropuu INpecTYIUICHWH (HarpuMep, MpecTyIUIeHUs! NMPOTHB TOCYNapcTBa U
MOpSJIKa OCYIIECTBICHHS BJIACTH M YIPaBJICHUS TOCYNapcTBa, yrpo3a COBEPIICHHUs aKTa Teppopu3Ma), Wi OT Xa-
pakTepa cozepKaHus MOJTyUYSHHBIX CBEICHUH (HapuMep, COBEPIICHNUS MTPECTYIUICHNH IPOTHB XHU3HU JIPYTUX JIUIL 1
ap.).

Takum 00pa3om, agBOKaTCKas TaifHa HE SBIIETCS W HE MOXeT ObITh abcomoTHOI. ['apaHTHs 0OIIecTBEHHOM
6€301acHOCTH TOJKHA IMETh OOJBIIYIO IIEHHOCTh, Y€M COXPaHEHHE aBOKAaTCKOW TalHBI, €CIIM 3TO KacaeTcsl HallH-
OHAJIBHOI 6€30ITaCHOCTH B LICJIOM.

Ha moii B3riisi, NpUYMHON CIIOKUBIICICS CUTYallMH SBJISIETCS TO, YTO CYIIECTBYIOIIEE MPABOBOE PETYIHPOBa-
HHE a/IBOKaTCKOW TaliHbI, MPEUMYILECTBEHHO OCHOBAHO TOJBbKO Ha €€ TPaJULIMOHHOM ITOHUMaHUH KaK OCHOBOIIOJIA-
rarouiell 3THUYECKON HOpMBI Tpoeccuy aBoKaTa U OTHIOAb HE OTBEYAET CETOAHSIIHUM BbI30BaM, OTCIOJIa M BO3HH-
KaeT HeoOXOIMMOCTh COBEPILCHCTBOBAHMS HbIHE JICHCTBYIOIETO 3aKOHOATENILCTBA, 0OCOOCHHO B YacTH obecrieue-
HUS 3aIIUTHBIX MEXaHU3MOB.

B nensx oxpaHsl HHCTHTYTa aJBOKaTCKOW TalfHbI HEOOXOANMO:
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® [IPEeIyCMOTpPETh NIEHCTBHE MPABOBOTO peXKMMa aTBOKATCKOM TaifHBI HE TOJNBKO Ha aJIBOKATOB, HO Tak)Ke Ha
WHBIX 3aMHTEPECOBAHHBIX JIUI], UYTO B JAFHEHIIIEM ITOMOKET YMEHBIINTE HECAHKLIMOHUPOBAHHEIN JOCTYII K TallHE,;

® [IPOIOIDKATH COBEPIICHCTBOBATH 3aKOHOATEIBECTBO 00 aJIBOKATCKON NEATEIPHOCTH M aBOKAType, MPOLECCy-
aNBHOE 3aKOHOJATEIhCTBO, KOTOPOE JOJDKHO COJIEpXKaTh HAICKHBIC IMPABOBBIE MEXaHU3MBI, 00CCIICYHBAIOIIHE CO-
XpaHCHHE aJIBOKATCKOH TallHBI U ¢ 3aIluTYy.

Ho, omHako, He ciemyeT 3a0bIBaTh M O T€X MCKIFOYUTENBHBIX CJIyYasX, MPHU KOTOPHIX Y aIBOKaTa BO3HUKACT
0053aHHOCTh PAa3TJIAllICHUS CBEJACHUN aJBOKATCKOW TalHbI MPU YCIOBHH, KOTIa JOBEPUTENIb COOOIACT a{BOKATY O
TOTOBSILLIEMCS TTPECTYIUICHUH, KOTOPOE €llle MOKHO MPEAOTBPATUTh. M 3TH cityyau ToXe TPeOYIOT 3aKOHOIATElNb-
HOTO 3aKpeIJICHHUS.
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