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HanuonansHO-TIpaBoBOE peryJiupoBaHUEe B OTHOLIEHUH COCTOSIHUS HEMJIaTeKeCIOCOOHOCTH, KaK IIpa-
BUJIO, HOCHT CTPOTO MMIIEPATUBHBIA XapakTep M OTHOCHTCS K MyOnuyHOMY mopsiaky. [lostomy eciu B
XOJIe paCCMOTPEHHUSI BOTIPOCA O HEIIATEKECIIOCOOHOCTH JIOJDKHUKA BO3HUKAET MHOCTPAHHBIA 3JIEMEHT,
TO OOBIYHBIE MEXAHMU3MBbl MEXIYHApOIHOIO YAaCTHOI'O IIPaBa 3a4acTyIO0 HE MO3BOJIIIOT aAEKBATHO U 3(-
(EeKTHBHO pa3pelinTh BO3HUKAIOUIME BOMPOCH. B TOKTpUHE MEKAYHAPOAHOTO YaCTHOTO IIPaBa HCIOJb-
3YIOTCSl cCaMble pa3Hble TEPMHUHBI: MEXTyHapOJHbIE, MHOTOHAIIMOHAJIBHBIE, SKCTEPPUTOPUATIbHbIE, TPAHC-
rpaHUYHbIE OAaHKPOTCTBA.

Jleanosuy E. BeimensieT ciuenyromye Npru3Haku TPAHCTPAHUIHOTO OaHKPOTCTBA:

— JIOJDKHHUK HE SIBJISIETCS PEe3UJEHTOM CTPaHbl CyJa WJIM HOCUT HAllMOHAJIBHOCTH APYroro rocyaap-
CTBa;

— HMYIIECTBO AOJDKHUKA HAXOJUTCS B LIEJIOM WJIM B YAaCTH HA TEPPUTOPHH APYIOro rocynapcTna;

— KPEeOUTOpPBI HE SIBIISAIOTCS PE3UIEHTAMH CTPaHbl Cy/a, HOCAT HAIlMOHAJIBHOCTH OPYroro rocynap-
CTBa, HAXOJATCS 33 IPaHULICH;

— B MHOCTPAaHHOM TOCYZAapCTBE U B TOCYAapCTBE CTPAHbI CyAa B OTHOIICHUN TOTO K€ NOJDKHUKA MU
TOTO K€ UMYILECTBA OCYILECTBISIIOTCS IPOLEAYPbl OaHKPOTCTBA;

— UWHOCTPAHHBIA yNpaBIsIONIMA MPUHAMAET y4acTUe B poueaype 6ankporctsa [ 1, c. 20].

[lo MHEHHIO TaHHOTO aBTOpa, CIOXHOCTU W MPOOEINbI MPABOBOTO PETYIMPOBAHUS TPAHCTPAaHHYHBIX
0aHKpPOTCTB B MEXIIyHAPOJHOM YaCTHOM TIpaBe OOBSICHSIIOTCS TEM, YTO, BO—IEPBBIX, TI0 MHOTHUM BOIIPO-
caM HeT CIeUHaTIbHBIX [IPABOBBIX MTOJIOKEHUH B HAIMOHATBHOM U B MEXIYHapOJHOM IPaBe; BO—BTOPBIX,
UMEIOIIUECS MTOJIOKEHUST HEJIOCTATOYHO MCCIIECI0BaHbl B JIOKTPUHE U CyJIeOHOW MPaKTHUKE, TOITOMY HX
TOJIKOBAaHHE OCTAEeTCs JOBOJBHO HeompezeleHHbIM. CHTyallud HECOCTOSITEbHOCTH, BBICTYIAIOIIUE 32
PaMKH OJHOTO ToCylapcTBa, TPeOYIOT ycTpaHEeHHs pa300IIeHHOCTH HaMOHAIBHO—IPAaBOBBIX cucTeM. C
LEJIBbI0 YHU(UKALUN HAIMOHAJIBHBIX 3aKOHOB B OTHOIICHUH TPAHCTPAHUYHBIX OAHKPOTCTB, & TAKXKE IS
HaJTaKMBAaHUSI MEXaHU3MOB MPAaBOBOM MOMOIIX U MPSIMOTO COTPYAHUYECTBA MEXIy OpraHaMH, paccMmart-
PHUBAIOLIMMH COOTBETCTBYIOLIUE A€Ja, MEXIYHAPOAHBIM COOOIIECTBOM MPEINPUHUMAIOTCS Pa3IHYHbIE
MIOIIBITKY HaWTH 3¢ (EeKTUBHBIE U aJleKBaTHbIE MexaHu3MHlI [1, c. 20].

Tak, mo mHenuio MuxaitoBoii C.A., mpobaemMbl TPaHCTPAHHYHOW HECOCTOATEIHHOCTH IMpPaBHUIIbHEE
ObUTO OBl PEIIUTH MyTEM Pa3pabOTKH W MPHHSATHS COOTBETCTBYIOIIEH MEXIyHApOaHOW KoHBeHIH. OJ-
HaKO NMpeIIPUHUMABIINECS MONBITKY MPUHATH NOJOOHBIA TOKYMEHT HE MPUBENIH K OKHIAEMbIM Pe3yJib-
tataM. OCHOBHasI MpobIeMa, CIOKHOCTh Pa3pelIeHns KOTOPOW MPEnsSTCTBYET MPUHSATHIO KOHBEHIIHIM,
COCTOHWT B PEIICHUH BOIIPOCa O MPUMEHUMOM Tipase [2, ¢. 376].

Ecnu ucxoauTh U3 TOro, YTO MPOU3BOACTBO JOJKHO OBITH €JUHBIM, KOHBEHLIMS JOJKHA ONPEACIHTS,
NPaBO KaKOT0 rocyapcTBa MOUICKUT PUMEHEHHIO.

MuxaiinoBa C.A. BBIIENSET TP OCHOBHBIX BapHuaHTa ONpeAesIeHIs] KOHBEHIIMEH MPUMEHHMOTO TIpaBa,
KOTOpBIE MIMEIOT CBOM MHUHYCHI H TUTFOCHI:

—  TIpUMEHSETCS NPaBO roCyNapcTBa, B KOTOPOM BO30YKIEHO IEpPBOE MPOU3BOJACTBO MO [EIy O
OankpoTcTBe. B 3TOM Citydae MpOM3BOACTBO MOXKET OBITh OTKPBITO B CTpaHe, TJe HaXOAWTCS HE3HAUH-
TEJTbHOE KOJUYECTBO U KPEIUTOPOB JTOJKHHKA,

—  IpUMEHSIETCS IPaBO roCyJapcTBa, MECTa OCHOBHOTO BelEHUs OW3HEca, HO MHOT/A €ro CIIOKHO
OIIpEACTUTD;

—  TpUMEHseTcd IMPaBO MeCTa PETUCTpanuu AouKHUKAa. Ho B 3TOM MecTe MOKeT He ObITh HU aKTH-
BOB, HU KpeIuTOpoB [2, c. 377].

Tak, HanpuMep, UCXOAS U3 JAHHBIX BAPHUAHTOB, Ha MPOTSLKEHUU JOJITOT0 BPEMEHH MPEANPUHUMAIINCE
HONBITKH TPHHATHSA JOKYMEHTA, YHU(DUIIMPYIOIIETO MPHHIMIIEI MPOIEAYpsl OaHKPOTCTBA Ha €BPOIICH-
CKOM ypoBHE: TIpoekT EBportetickoii koaBeHIMN 1960 1., EBpomeiickas KOHBEHITHS 0 HEKOTOPBIX MEXK Y-
HApOJHBIX acmeKTax OaHKpOTcTBa, moamucanHas B CtamOyne 5 mrona 1990 r., He momy4mBmIasi 1ocTa-
TOYHOTO KonmuecTBa partudukanmii, Konsenmus EBporeiickoro Coro3a 0 TpaHCTpaHUYHOW HECOCTOSI-
TeTsHOCTH TpuHATA 23 HOAO0ps 1995 r. IloarBepxkaeHue ans manHoW KoHBeHIMM OBUIO JaHO BCEMH
CTpaHaMu, KpoMe AHTIINY.
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Crenyer OTMETHTB, YTO B 3aKOHOAATeNbCTBE PecnyOnuku benapych TepMUH «TpaHCTpaHUYHbIE OaHK-
POTCTBa» OTCYTCTBYET. 3aKpEIJICHHE HA 3aKOHOAATEIIbHOM YPOBHE HMOHATHS «TPAHCTPAHUIHOE OaHKPOT-
CTBO» M Y4acCTHE HaIIero rocyJIapcTBa B MEKAYHAPOJHBIX JOTOBOPaX MO 3THM BOIMPOCAM MO3BOJIHIHN ObI
CYIIECTBEHHO 3aIIUTHTH NpaBa OEJIOPYCCKUX KPESAMTOPOB B WHOCTPAHHBIX MpOIEaypax OaHKpPOTCTBa, a
TaKXXe 3HAYUTEJIBHO MOBBICUTh PEUTHHT HAIlleH CTpaHbl B OLICHKE CTAOMIIBHOCTH U MPEICKa3yeMOCTH HH-
BECTHLUOHHO—XO3SICTBEHHBIX YCIOBHH.
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