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Kamnmﬁ 3HACT, KaK BCJIMKO 3HAYCHUEC CEMbU B JKU3HH 1000ro YCJIOBCKaA, O6H.[eCTBa 1 rocyaapcraa. CeMbs — 3TO
HMCTOYHHK JIFOOBU U MOAACPIKKH. 3;[0p013a51 " KpCIKad CEMbs — 3aJI0T CTaOUIBLHOCTH U MMpOUBCTAHUA 100010 06]1[6-
ctBa. liIMeHHO B cembe CKJIaAbIBACTCA MUPOBO33PCHHUC YCIIOBCKA, (I)OpMI/IpyIOTCH €ro conmyaJiIbHbIC KauC€CTBA. CeMbst
KaK coluaJibHas O6H.[HOCTL BO BCCX NUBHUJIM3ANMAX BBICTYIIAJIA Ba)KHEHMIMM 3JIEMEHTOM TIJI00AIEHOrO pa3BUTHA.
YKPGHHGHI/IS 1 3al1iuTa MHCTUTYTA CEMbU CO CTOPOHBI O6H_[€CTB3, pa3pa60TKa BCEMHU roCcygapCcTBaMu HaHHOHaHBHOﬁ
CeMEHHON ITOJIUTHKU SBIIICTCS OZ[HOﬁ M3 BAKHCHIITNX 3aaad. Ha ,IlaHHLIﬁ nepuoa B MEXaHU3ME PETYJINPOBAHUSA CC-
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MEHWHBIX OTHOLICHUII MMEIOT 3HAYCHNE PA3IMYHbIC COTJIAIICHNUS, 3aKII09aeMble YWIEHAMH CEMbU MEXIy co0oil. Oc-
HOBHBIM JIOKyMEHTOM B YIOPSAJOYEHUN HMYIIECTBEHHBIX OTHOIICHHI CyNIPyTrOB CTAHOBUTCS OpavyHBINA JOTOBOP.

Bo3HHKHOBEHNE HHCTHTYTa OPavyHOTO JOTOBOpA SBISIETCS a0COTIOTHO 3aKOHOMEPHBIM 3TalioM Pa3BUTHS TpaBa
U JIOTOBOPHBIX OTHOMICHHH, B 4aCTHOCTH. HecMOTps Ha MPOTHBOPEYMBOCTH NMPOTHO30B MO MOBOJY AAJBHEHIIIEro
Pa3BUTHSI TaHHOTO WHCTUTYTA, OECCIIOPHBIM OCTaE€TCsl MPaBO CYNPYTrOB HA JOTOBOPHOW PEKHM COBMECTHOH COO-
CTBEHHOCTH — T.C. IIPaBO Ha 3aKioueHHe OpauHoro noroBopa. M xors mpobiemMam MpaBOBOTO PEryIHpOBAHHSA
Opaunoro norosopa B Pecry6nmke benapych B HacTosiiee BpeMst OCBSIILIEHO MHOXECTBO padoOT, PsiJl BOIPOCOB MO-
MpeXHEMY HOCHUT AMCKYCCHOHHBIM XapakTep, a OTCYTCTBUE €IUHON TEOpeTHUECKOW MO3MLUH JeNaeT 3aTpyJHU-
TENBHBIM pa3pelIeHHe KOHKPETHBIX CHUTYalluid Ha MpakTuke. XOTelI0Ch Obl pACCMOTPETh OCHOBHBIE TEOPETUYECKHUE
BOIPOCHI, KOTOPHIE BOSHUKAIOT B TEOPUU U MPAKTHKE NPUMEHEHUs] OpayHOro JOroBopa M He UMEIOT Ha JaHHBIA MO-
MEHT OJTHO3HAYHOTO OTBETA.

Benopycckoe 3aKkOHOIATENBECTBO HE JJaeT TOYHOT'O OINPEEICHUs TTOHATHS «OpayHblid JOTOBOPY», OJHAKO, HCXO/Is
n3 gactu 1 crateu 13 Kogekca Pecnyonukm bBemapych o Opake U cembe, T/ie TOBOPUTCS, YTO B IEISIX TMOBBIICHHS
KyJIbTypBl OPa4HBIX M CEMEIHBIX OTHOIIECHHWH, OCO3HAHMS CYNPYraMH CBOMX IIPaB M 00A3aHHOCTEH, OTBETCTBEHHO-
CTH 3a JeTel M ApyT Apyra Cynpyrd MOTYT 3aKIIOYUTh OpadHBIA JOTOBOP, MOJKHO CIENaTh BBIBOJ, YTO OpadHbIi
JIOTOBOP — 3TO, MPEXIE BCETO, COTNIAIICHHE MEX/IY CYIPYTaMH, KOTOPOE PETYIHPYEeT HE TOJIHKO MMYIIECTBEHHBIC
OTHOIIICHHS MEXIy HUMH, HO U JINYHbIC HEMMYIIECTBECHHBIC OTHOILICHUS, CBSI3aHHBIC ¢ BOCIIMTaHHUEM Jeteil [1, c. 7].
3aKIIFOYeHNE TAKOTO JIOTOBOPA MPHUIACT JINIAM, COCTOSIINM B Opake, 4yBCTBO 3alIUIICHHOCTH W YBEPEHHOCTH.

VYike caMO pacCMOTpPEHHUE OlpeAeeH s OpayHOro IOrOBOpa MOPOUIIO Psill CIIOPHBIX BOIIPOCOB, OT YCHELIHOTO
pa3pereHus: KOTOPhIX 3aBUCUT 3P (PEKTUBHOCTh M 3aKOHHOCTH ITPUMEHEHHSI 3aKOHOJATEIbHBIX HOPM Ha NPaKTHKE, a
TaKKe BHIPabOTKa PEKOMEHIAIMI MO NaTbHEHIIEMY COBEPLIEHCTBOBAHUIO HOPMATHBHO-TIPABOBOW 0a3bl MHCTHTYTA
OpayHOTrO MOTOBOPA.

PaccmoTpum crenyronue onpeaessitoue MOMEHTBI:

1. CyOBeKTHBIN cOCTaB IOTOBOpa MOTYT COCTaBJIATH JIBE IPYMNIBI: CYNPYIH WM JIMIA, BCTymaromue B Opak. B
JAHHOM CIIy9ae OTCYTCTBYET €JHHCTBO MHEHHH MO IIOBOJY TOTO, KOTO M NP KaKUX YCIOBHAX CIEAYET CUNUTATH JIH-
I[aMu, BCTynatomumu B O6pak. CoBoKymHBIN aHamu3 nonoxeHnid Konekea Pecyonnkm benapycs o 6pake u cembe
M03BOJISIET CHOPMYIMPOBATH CIIEAYIOLIEE ONPEACICHIE CYIIPYTOB: 3TO/MY>KYHHA 1 )KEHIIUHA, JOCTUTTIIE OpavyHOTO
BO3pacTa U 10 B3aUMHOMY JAOOPOBOIEHOMY COTJIACHIO 3aKITIOUYMBIINE FOCYIapCTBEHHO-3aPETHCTPUPOBAHHBIN Opak
B OpraHax 3aIliCH aKTOB TPAXKIAHCKOTO COCTOSHMS. J[aHHOE ompeeseHUe MO3BOJISET JOCTATOYHO YETKO OrpaHu-
YUTh KPYT JIUI, KOTOPBIE ABJISIOTCS CYNpPYraMd U MOTYT BBICTYIATh cyOBeKTaMu o 6padyHoMy moroBopy. Cienyer
MPU3HATh, YTO HU BpeMs, MPOILIE/IIee MeXIy 3aKI04eHneM OpadHOro JOroBOpa M 3aKIIoUeHHeM Opaka, HU OTKa3
OT 3aKJIOYEeHHs Opaka B JalbHEHIeM He UrparoT BakHOW poau. I1o cyTu, OpadHblii 1OTOBOp 10 3aKiIIOUEHHS Opaka
HE MMeeT HMKAKOI'0 3HA4YEeHHUS M o0peTaeT IOpHIMUYECKyI0 CHIY TOJIHKO B MOMEHT 3akitodeHus Opaxa. Ecim Opax
MEX[y JIUI[AMH, 3aKIIOYMBIINMEI OpavHBIA TOTOBOP, TaK U HE COCTOSIICS, TO OpadHBIN TOTOBOP OCTAa&TCS MEpPTBOM
KOHCTPYKLIMEH, He BIEKYIIeH HUKAKUX IOPUIMYECKUX MOCHEICTBUM I CTOpoH. CrenuanbHOi OTMEHBI (pacTop-
JKEHUs) OpadHOro /J0roBOpa, Kak CHpaBeUIMBO OTMEUYeHO, He TpeOyercs. Ilpm HoTapnaabHOM yIOCTOBEPEHHH
OpayHbBIX JOTOBOPOB HOTApUYCHI TaK)Ke IPOBEPSIOT JI€ECIIOCOOHOCTH JIMI, B TOM YHCIIE W JOCTI)KCHHE OpadyHOTro
BO3pacTa.

2. Cnenyromuii HeMaJIOBaXXHBIH BOIIPOC — 3TO BONIPOC 00 OMpe/IeNIeHNH UMYIIIECTBEHHBIX 1IPaB M 00sS3aHHOCTEH
CYNpYTOB, a TaK)ke€ BO3MO)KHOCTH BKJIIOUECHHUS! B OpavHBIN JOTOBOP IOJIOKEHUH, KacaloUIMXCs JIUYHBIX HEUMYIIe-
CTBEHHBIX OTHOIIICHUH CYNPYTroB.

BpadnbiM 70TOBOPOM CyNPYTH BIPaBE H3MEHNUTH YCTAHOBJICHHBIN 3aKOHOM PEXHUM COBMECTHON COOCTBEHHOCTH,
YCTaHOBHUTH PEXHUM COBMECTHOM, JOJIEBOW MM pa3/eibHON COOCTBEHHOCTH HA BCE MMYIIECTBO CYNPYTOB, HA €ro
OTJeNbHBIC BHUJIBI MIIM HA UMYIIECTBO KaXXI0TO U3 CYNPYTOB.

Cymnpyru BIpaBe OHNpeesUTh B OpauHOM JO0TrOBOpE CBOM MpaBa U OOSI3aHHOCTH 110 B3aHMHOMY COJIEP)KAaHUIO,
CHOCOOBI y9acTHs B J0XOJaX APYT Apyra, MOPSIOK HECEHHS KaKIbIM M3 HUX CEMEHHBIX PacXOJ/IOB; OMPEACIHTH
MMYILECTBO, KOTOpOE OyJeT IepeaHo KakAOMYy U3 CYNpYIoB B CIydae pacTOpXeHUs Opaka, a TakKe BKIIOUUTH B
OpauHbIii 10rOBOp JI00BIE MHBIE ITOJIOXKEHUs, Kacarollfecs MMYIIECTBEHHBIX OTHOLIEHHH cymnpyros. Bzammuas
HOJJIEPKKA CYNpyraMu Jpyr apyra OyAeT SBISAThCS 00S3aHHOCTBHIO KaXJIOH M3 CTOPOH, KOTOPasi BOSHUKHET C MO-
MEHTa 3aKiIo4yeHns Opaka. Kak mpaBuiio, Ha MpakTHKE Majlo KTO 33yMbIBacTCsi 00 3TOM, HO y KaXXJOH N3 CTOPOH
ocTaeTcs IpaBo IPONKCATh TOT MOMEHT B OpayHOM 1orosope [2, c. 45].

JomyctumocTts omnpezeneHus B OpadyHOM JOTOBOPE «HMHBIX BOIPOCOB B3aWMOOTHOIIEHHH MEXIy CYIpyram,
pPOaAUTEIAMU U JETbMH, €CJIIM 3TO HE HAPYINACT IpaBa U 3aKOHHBIC HHTEPECHI IPYTUX JIUI U HE MPOTUBOPEUYUT 3aKO-
HoJarenbcTBY PecyOnuku benapycr)» o3HawaeT coXxpaHeHHE BO3MOXKHOCTH yPETyJIHPOBAaHUS B OpagHOM JOTOBOpE
HE TOJIbKO UMYIIIECTBEHHBIX BOTIPOCOB, He MepeuncieHHbx B ctathe 13 Komekca Pecrybnuku benapych o O6pake u
CeéMbe, HO U HEMMYIIIECTBEHHBIX OTHOIICHHA cynpyroB [1, c. 7]. Ucxons u3 3TOro MOKHO CJENaTh BBIBOJ, YTO U Y-
HBIC HEMMYIIECTBEHHbIC OTHOIICHUS MEXAY CYNpPyraMu, a TaKKEe MX IIPaBa B OTHOLICHUH AETEH NMPEIMETOM JOro-
BOpA SIBIATHCSA MOTYT.

3. IIpenmeToM OHUCKyCCHU TaKXKe SIBISETCS BONPOC IEHCTBUSA JOTOBOPa BO BPEMEHU, a IMEHHO: 3aKOHHO JIU U3-
MEHEHHE PEKUMa JINYHOTO UMYLIECTBA CYIPYToB, IPUOOPETEHHOTO UMH JI0 3aKJII0UeHHs Opaka, IyTEéM 3aKIII0UCHHs
Opaunoro norosopa? B 6pauyHOM OrOBOpE MOXHO MPEAYCMOTPETh U3MEHEHHE IPABOBOT0 PEXKMMA HUMYILIECTBA KaK
Ha Oyay1iee BpeMsl, Tak U ¢ 00paTHOH CHJION ¢ MOMEHTa 3akimodeHus opaka [1, c. 8]. Cynpyru ¢ nomorusto OpayHo-
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TO JJOTOBOpPA BIIPaBE MEPEPacIpeaeInTh U UMYIIECTBO, IPUHAIICKAIIEE KaXKAOMY U3 HUX, B TOM YHCIIe U 100pad-
Hoe. OHM MOTYT, HallpHMep, YCTAHOBUTb, YTO BCE MMYIIECTBO OYAET SBIATHCS MX 00mel coOcTBeHHOCThIO0. Creno-
BaTEJIbHO, TOBOPSI O JICHCTBUM JIOTOBOPA BO BPEMEHH, CIIEAYET IIPHU3HATH, YTO OpadHBIA IOTOBOP MOXET UMETh 00-
paTHyIO cuity (T.€. peTyIMpoBaTh PeXKUM HMYIIECTBA, KOTOPOE HaXOIUIOCh B COOCTBEHHOCTH Ka)JJ0TO U3 CYIIPYToB
JI0 3aKJIIo4YeHus: Opaka). OTO HE NPOTHUBOPEUUT CYTH OpadyHOIo J0TOBOPa, MOTOMY KAaK MEHSET 3aKOHHBIN PEXUM
MMYILECTBA CYNPYTOB, KOTOPOE CYIIECTBYET B MOMEHT 3aKJIIOUEHHS OpayHOTo JI0TOBOPA.

Takum oOpa3omM, cieayeT MpU3HaTh, 4YTO HHCTUTYT OPauHOro JOroBopa B CHIIY CBOCH MOJIOJOCTH, HECOBEPIICH-
HOH TpaBOBOH periIaMeHTallud W HEMHOTOYHCIICHHOM CyneOHOW MpaKTHKHM MMEET MHOTO CIIOPHBIX MOMEHTOB.
MOXHO MPEOI0KNUTh, YTO C YBEITNUEHHEM KOJHYECTBa 3aKIFOUaeMbIX OpadHBIX TOTOBOPOB OyIeT BCE yalle BO3-
HHUKATh HEOOXOAUMOCTh Pa3peIICHUs CIIOPHBIX CUTYalni B cyneOHOM nopsake. [loatomy nmepBoodepeHOM 3anaueii
SBJISIETCS paspelleHne Ha TEOPETHYECKOM YPOBHE BOHPOCOB, CBS3aHHBIX C NMPUMEHEHHEM OpavyHOro J0roBopa Ha
IIPAKTHUKE, C LIEJIbI0 COBEPLICHCTBOBAHUS JIEUCTBYIOLIECIO 3aKOHOAaTenbCTBA. [Ipy 3TOM cienyer noMHUTh, 4TO Ui
GosibIIMHCTBA OENOPYCCKMX TI'pakaaH OpadHblii 10roBop BcE emEé ocTaéresi YyKepoAHBIM diieMeHTOM. IlosTomy
MIEPBOCTENICHHOMN SIBIISIETCS 3aJjada MH()OPMHUPOBAHUS IIMPOKUX CIOCB HACEICHUS C LEJIbI0 OCBEIICHHS BO3MOXKHO-
cTeil OpayHOTO JOrOoBOpa KaK CHOCO0a M3MEHEHHs YCTAHOBJIEHHOTO 3aKOHOM PEXMMa COOCTBEHHOCTH CYIPYTOB.
OTu 3HaHUSA NO3BOJIAT HE TOJIBKO MOBBICHTH IIPABOBYIO I'PAMOTHOCTb HACENIEHUs, JaAyT BO3MOXHOCTb B HOJHYIO
CHJIy HCIIOJIb30BaTh CBOM I'PaKAAaHCKHE IIpaBa, HO U IO3BOJIAT Hanbosee 3(pPEKTUBHO pacropspKaThesi CBOel co0-
CTBEHHOCTBIO.
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